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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned deficiencies of $1,085 and $2, 728,
respectively, in petitioner’s 2003 and 2004 Federal incone taxes.
After a concession,! the issues for decision are: (1) Whether
petitioner is entitled to unreinbursed business expenses and
m scel | aneous deductions for the taxable years 2003 and 2004 in
t he amounts of $7,413 and $8, 339, respectively, and; (2) whether
petitioner is entitled to item zed deductions for settlenent
taxes, real estate taxes, and nortgage interest for the taxable
year 2004 in the anmounts of $1,242, $1,608, and $6, 318,
respectively.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Mryl and.

In 2003 and 2004 petitioner worked full tine as an

aut onotive service supervisor for the State of Maryland (State)

1'n the notice of deficiency for 2004 respondent all owed
$8,574.64 for nortgage interest. At trial respondent conceded
that petitioner is entitled to an additional allowance of
$1,425.77 for nortgage interest paid in 2004 and that
petitioner’s total allowable nortgage interest deduction is
$10,000.41. Only the deductibility of points petitioner paid in
2004 and deducted as nortgage interest remains at issue with
respect to petitioner’s nortgage interest deduction.
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at a facility in Patapsco Valley State Park. Petitioner also
wor ked part tinme for United Parcel Service (UPS) as an aircraft
| oader at Baltinore Washington International Airport (BW).

Petitioner drove his personal vehicle fromhonme to BW when
working for UPS. After finishing his shift with UPS, petitioner
drove straight fromBW to his job site for the State. Between
both jobs, petitioner drove an average of 10 to 12 mles per day.
Petitioner estimated that the distance between BW and his State
job site was 4 to 5 mles. |In 2003 and 2004 petitioner generally
wor ked both jobs 5 days each week. Cccasionally, petitioner
returned to his job with UPS after working with the State and
before driving hone.

Petitioner was a nenber of the Maryland O assified Enpl oyees
Association, Inc., a State enployees union. Petitioner was al so
a nmenber of another union in conjunction with his UPS job.

The State required petitioner to wear a uni form and provi ded
two types of unifornms, both including a shirt displaying the
State enblem and to maintain certain groom ng standards.
Petitioner had his uniforms professionally |aundered. Petitioner
purchased rain gear, watertight boots, thermal underwear, and
other itenms to wear while loading aircraft for UPS. This
cl ot hing was general purpose, and petitioner could wear these
itens at other places. UPS did not reinburse petitioner for the

cost of his foul weather gear.
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Petitioner refinanced his personal residence in 2004. The
refinancing cl osed on or after Novenmber 30, 2004. At the closing
he paid $1,068.36 in advance to his lender for 6 nonths of county
real property taxes, $540 in State nortgage recordation taxes,
and $6,317.59 in points. The termof petitioner’s new | oan was
360 nonths maturing on Decenber 1, 2034.

Petitioner bought tools and supplies in 2003 and 2004 to
make i nprovenents to his hone. The itens were purchased for
personal use and were not related to or required for either his
State job or his UPS job.

Petitioner used his personal cell phone on his State job
because radi o reception was not as clear as the cellular
connection. Petitioner discussed projects and orders on his cel
phone and estimated that he used his phone for business purposes
at least 4 to 5 times a day. Hi s clained deductions represent
extra charges for excess mnutes used to place calls related to
his State work. Petitioner deducted these expenses as “Supplies”
in 2003 and as “Cell Phone/ Supplies” in 2004.

Petitioner engaged a tax return preparer to prepare his
income tax returns for 2003 and 2004. At the tinme of the
preparation of his returns petitioner gave his return preparer
bills and receipts to support his expenses and a mleage | og for
t he busi ness use of his autonobile. The preparer told petitioner

that he coul d deduct the expenses for: (1) Tools and supplies
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that he used to performhis own hone inprovenents; (2) his nobile
phone, (3) work clothes purchased for his UPS job; (4) cleaning
of his uniforns; (5) autonobile mleage; and (6) refinancing his
nortgage. Petitioner did not review his returns with the
preparer once the returns were conpl eted.

On Schedule A, Item zed Deductions, for the taxable year
2003 petitioner deducted job-rel ated expenses and ot her
m scel | aneous deductions as foll ows:

Unr ei nbur sed enpl oyee expenses:
Vehi cl e expense--10, 034

mles at $.36 per mle $3, 612

Uni on and prof essi onal dues 490
Uni form and protective clothing 1, 450
Equi prent 1, 215
Suppl i es 780
Tot al 7,547

Tax preparation fees 100
Tot al 7,647

In the notice of deficiency for 2003 respondent all owed an
item zed deduction only for $234 for dues paid to the Maryl and
Cl assi fied Enpl oyees Association, Inc., and disallowed the
remai nder - - $7, 413.

On Schedule A for the taxable year 2004, petitioner deducted

the fol |l ow ng:

Taxes:
State and | ocal incone taxes $3, 431
Real estate taxes 2,300
Settl enent taxes 1, 608
Tot al taxes 7,339

| nt er est :

Home nortgage interest and points 16, 318



Job expenses and ot her
m scel | aneous deducti ons:
Vehi cl e expense - 10, 050

mles at $.375 per nile $3, 769
Uni on and prof essi onal dues 490
Uni forms and protective clothing 1, 560
Equi pnent /t ool s 1, 370
Cel | phone/ supplies 800
G ooni ng 250

Tot al 8,239
Tax preparation fees 100

Tot al 8, 339

In the notice of deficiency for 2004 respondent disallowed a
portion of the real estate taxes, all of the settlenent taxes,
hone nortgage interest and points, and all but $234 of job
expenses and ot her m scel | aneous deducti ons.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presuned correct, and the taxpayer bears
the burden of showing that the determnation is in error. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions

are a matter of |egislative grace, and the taxpayer bears the
burden of proving entitlenent to any deduction clained on a

return. See INDOPCO, Inc. v. Conmm ssioner, 503 U S 79 (1992);

Wlson v. Commi ssioner, T.C Mno. 2001-139.

Pursuant to section 7491(a), the burden of proof as to
factual matters shifts to the Conm ssioner under certain
circunstances. Petitioner has neither alleged that section

7491(a) applies nor established his conpliance with the
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requi renents of section 7491(a)(2)(A) and (B) to substantiate
itenms, maintain records, and cooperate fully with respondent’s
reasonabl e requests. Petitioner therefore bears the burden of
pr oof .

A. Job Expenses and M scell aneous Item zed Deducti ons

Section 162(a) allows a deduction for all ordinary and
necessary expenses incurred during the taxable year in carrying
on a trade or business. GCenerally, the perfornmance of services

as an enpl oyee constitutes a trade or business. Prinuth v.

Comm ssioner, 54 T.C. 374, 377 (1970). A taxpayer nust maintain

records sufficient to substantiate the anobunts of the deductions
clainmed. Sec. 1.6001-1(a), Incone Tax Regs. For such expenses
to be deductible, the taxpayer must not have the right to obtain

rei mbursenment fromhis enployer. See Ovis v. Conm ssioner, 788

F.2d 1406, 1408 (9th Cr. 1986), affg. T.C. Meno. 1984-533.
Petitioner clained deductions for enployee and ot her

m scel | aneous expenses of $7,647 and $8, 339 for 2003 and 2004,

respectively. Petitioner contends he is entitled to deductions

for the follow ng expenses: (1) Business use of his autonobile;

(2) union dues; (3) cleaning his State uniform and purchasing

clothing to wear when working for UPS; (4) tools, equipnment, and
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supplies used to inprove his personal residence; (5) nobile
t el ephone usage; (6) haircuts;? and (7) tax return preparation.
Wth the exception of allowi ng $234 per year for union dues

whi ch petitioner substantiated with a letter fromhis State

enpl oyees uni on, respondent disallowed the clainmed job expense
and m scel | aneous deductions in full because petitioner did not
establish that the expenses were ordinary, necessary, and paid
during tax years 2003 and 2004.

1. Vehicl e Expenses

Petitioner clainmed deductions for the business use of his
aut onobile. Petitioner deducted his expenses for driving to and
between his two jobs. Expenses relating to the use of an
aut onobil e while commuting between the taxpayer’s residence and
t he taxpayer’s place of business or enploynent are not deductible
because such expenses are personal and not busi ness expenses.

Secs. 162, 262; Fausner v. Conm ssioner, 413 U S. 838 (1973);

Commi ssioner v. Flowers, 326 U S. 465 (1946); secs. 1.162-2(e),

1.262-1(b)(5), Income Tax Regs. Thus, any expenses petitioner
incurred in commuting between his residence and either job are
nondeducti bl e personal expenses.

Transportation expenses incurred on trips between places of

busi ness, however, may be deductible. Steinhort v. Conm ssioner,

2Petitioner did not claima separate deduction for haircuts
in 2003. In 2004 petitioner clainmed $250 as a deduction for
“groom ng”.
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335 F. 2d 496, 503-504 (5th Cr. 1964), affg. and remanding T.C.
Meno. 1962-233. Neverthel ess, section 274(d) requires a taxpayer
to substantiate: (A) The anmount of the vehicle expense; (B) the
time and place of the expense; (C) the business purpose of the
expense; and (D) the business relationship of the expense to the
t axpayer. Even though petitioner testified that he worked two
j obs 5 days each week, he did not provide any evidence to support
t he expenses he incurred driving between those | obs.

The di stance between petitioner’s two job sites was 4 to 5
mles. The product of 5 mles per day, 5 days per week, and 50
weeks per year is 1,250 mles per year. Petitioner clainmed
10,034 mles for 2003 and 10,050 mles for 2004 and asserted on
Forns 2106- EZ, Unrei nbursed Enpl oyee Busi ness Expenses, that he
had witten evidence to support his mleage deductions.
Petitioner testified that he provided logs to his return
preparer, but he did not introduce any |ogs or other records at
trial to support these deductions. He also did not provide any
expl anation for what appear to be inflated clains of business
m | eage on his 2003 and 2004 returns. He testified that he
occasionally returned to work for UPS after his State job, but he
did not provide any details about how often this occurred. Wile
we accept that petitioner drove between his two jobs, we may not
use the Cohan doctrine to estinmate expenses covered by section

274(d). See Cohan v. Conmm ssioner, 39 F.2d 540, 544 (2d G
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1930); see also Sanford v. Comm ssioner, 50 T.C 823, 827 (1968),

affd. per curiam412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Accordingly, petitioner is entitled to no deduction for the
busi ness use of his vehicle. Respondent’s determnation is
sust ai ned because petitioner failed to neet the strict
substantiation requirenments of section 274(d).

2. Uni on Dues

Petitioner clained a deduction for $490 of union dues paid
to two |labor unions in 2003 and 2004. Respondent all owed $234 of
State union dues petitioner paid in each year and disall owed the
remai ni ng $256 for | ack of substantiation. At trial petitioner
testified that he contributed approximately $37.50 per nonth in
uni on dues while enployed at UPS. W are satisfied that he paid
dues to the two unions. However, petitioner introduced no
evidence to augnent his testinony as to the anmount he paid in
uni on dues while enployed by UPS. When a taxpayer adequately
establishes that he paid or incurred a deductible expense but
does not establish the precise anbunt, the Court may in sone
circunstances estimate the all owabl e deduction. Cohan v.

Conm ssi oner, supra. W are instructed to approximte a

t axpayer’s expense, bearing heavily upon “the taxpayer whose

i nexactitude is of his owmn making.” [d. at 544. W allow
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petitioner a deduction for UPS union dues in the anmount of the
remai ni ng $256 di sal |l owed by respondent for 2003 and 2004.

3. Uni f orm d eani ng and UPS d ot hi ng

Petitioner clained business expense deductions for the costs
of cleaning his State uniforns and purchasing clothing to keep
hi m warm and dry when working for UPS. The costs to purchase and
mai ntain work clothing may be deducti bl e under section 162 if the
t axpayer establishes that: (1) The clothing is required or
essential in the taxpayer’'s enploynent; (2) the clothing is not
suitable for general or personal wear; and (3) the clothing is

not so worn. Yeomans v. Comm ssioner, 30 T.C. 757, 767-769

(1958); Kozera v. Comm ssioner, T.C Menp. 1986-604.

Wth respect to the uniformcleaning, respondent does not
di spute that petitioner has satisfied the | egal requirements for
deductibility. However, respondent disallowed the deductions for
| ack of substantiation. The Court accepts petitioner’s testinony
that he paid to have his State uniforns cl eaned. Therefore,
petitioner is entitled to deductions for these expenses.
Petitioner did not provide any information as to the frequency or
cost of his uniformcleaning. Estimating his expenses, see Cohan

v. Commi ssioner, supra at 544, we allow $10 per week, or $500 for

uni form cl eaning for 2003 and 2004.
UPS required petitioner to wear clothing appropriate to the

weat her conditions at BW. Petitioner purchased rain gear, |ong
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underwear, and watertight boots to wear when | oading freight for
UPS. Petitioner testified that the clothing and other itens he
purchased were suitable for general wear. No deduction is
all owed for personal, living, or famly expenses. Sec. 262(a).
Since general -purpose clothing is considered a personal expense,
petitioner is not entitled to any deduction for his costs to

purchase or maintain clothes worn when working for UPS. See

Hynes v. Conmm ssioner, 74 T.C 1266, 1291 (1980).

4. Tools, Equipnent, and Supplies for Hone | nprovenent

Petitioner clainmed item zed deductions for tools and
supplies which he used for hone inprovenents, in the anmounts of
$1, 215 and $1,370 for tax years 2003 and 2004, respectively.

As nentioned above, a taxpayer may not deduct personal,
famly, or living expenses. Sec. 262(a). Furthernore, under
section 263, no deduction is allowed for capital expenditures.
Capi tal expenditures include any anount paid for pernanent
i nprovenents or betternments nmade to increase the val ue of
property. Sec. 263(a)(1l). Petitioner nmade inprovenents to his
personal residence in order to enhance his enjoynment and to
i ncrease the value of his honme. Therefore, he is not entitled to
a deduction for home inprovenents for tax years 2003 and 2004.
Respondent’ s determ nation that petitioner may not deduct his

“Equi pnrent” and “ Equi pnent/ Tool s” expenses i s sustai ned.
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5. Mbbi |l e Tel ephone Expenses

Petitioner used his personal nobile tel ephone to comrunicate
busi ness matters related to his State enploynent. Petitioner
deducted $780 for 2003 and $800 for 2004 for work-rel ated nobile
phone expenses. As stated previously, section 274(d) disallows
deductions for traveling expenses, gifts, and neals and
entertainment, as well as for listed property. The term*®“listed
property” is defined in section 280F(d)(4) and includes nobile
phones. See sec. 280F(d)(4)(v). Petitioner did not provide any
evidence to substantiate his work-rel ated nobi|l e phone expenses.
Therefore, petitioner is not entitled to any deduction for the
busi ness use of his nobile phone. Respondent’s determnation is
sust ai ned.

6. Haircuts

Petitioner clainmed a deduction in 2004 for the cost of
mai ntaining a haircut for his State job. G oomng renmains an
i nherently personal expense and is not deductible, regardl ess of
whet her an enpl oyer requires a particularly neat appearance.

Hynes v. Conm ssioner, supra at 1291-1292. Petitioner may not

deduct the cost of his haircuts. Respondent’s determnation is
sust ai ned.

7. Tax Preparation Fees

Petitioner’s 2003 and 2004 returns were professionally

prepared, and both report a $100 tax return preparation fee.
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Al t hough petitioner introduced no specific evidence proving that
he paid these fees, we find it unlikely that a paid preparer
woul d list as a deduction an apparently reasonable fee for tax
return preparation on a client’s tax return and not collect that
fee. Petitioner is entitled to a $100 deduction for tax
preparation for each year at issue.

B. Real Estate and “Settl enent” Taxes

Petitioner clainmed deductions on his 2004 Schedule A for
$2,300 of real estate taxes paid and $1, 608 of “Settlenent
taxes”. Respondent allowed a $1, 058 deduction for real estate
taxes and disallowed all of the clainmed “Settlenent” taxes.

Section 164(a) allows a deduction for certain, specified
taxes, including State and | ocal real property taxes, which are
paid or accrued during the taxable year. Sec. 164(a)(1).
However, petitioner failed to produce any evidence to show that
he paid real estate taxes in 2004 greater than the anount
respondent allowed. Therefore respondent’s determ nation as to
the disallowed real estate taxes is sustained.

Petitioner’s deduction of $1,608 for “Settlenment taxes”

i ncludes: $1,068 for county property taxes paid into escrow at
closing and $540 for State recordation taxes paid in 2004. Form
HUD- 1, Settlenent Statenent, for the closing at his refinancing
was received into evidence. This docunent shows that petitioner

pai d $1, 068. 36, representing 6 nonths of county property taxes,
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i n advance (placed in escrow), to his lender at the closing on or
after Novenber 30, 2004. However, petitioner’s docunentation
showi ng real property taxes actually paid to the county taxing
authority in 2004 reflects only the $1, 058 respondent all owed.
It does not support his deduction of the $1,068, representing 6
mont hs of real property taxes held in escrow by the | ender.

Petitioner failed to denonstrate that the clainmed $1, 068 was
actually paid to the county taxing authority in 2004 (as opposed
to his paying funds in advance into his | ender’s property tax
escrow account for the lender to pay later to the county on
petitioner’s behalf). Accordingly, we conclude that petitioner
may not deduct the $1,068 in 2004.

Petitioner also clained $540 in State recordation taxes.
That amount is also reflected on the Form HUD-1. Section 164(a)
all ows the taxpayer to deduct only certain delimted taxes, and
petitioner may deduct his recordation taxes only if section
164(a) permts. Only two of the five categories of deductible
taxes are even potentially relevant here: (1) State and | ocal
real property taxes and (2) State and | ocal personal property
taxes. See sec. 1l64(a)(1l) and (2).

The recordation tax is a fee charged for the recordi ng of
petitioner’s new nortgage. It is not a tax on a property

interest, real or personal. See G bbons v. Conm ssioner, T.C

Meno. 1976-125. Thus, petitioner is not entitled to deduct the
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$540 nortgage recordation tax. Respondent’s determ nations as to
real estate taxes paid into an escrow account and the nortgage
recordation fee are sustained.

C. Hone Mbrtgage | nterest

Petitioner clained an item zed deduction for a honme nortgage
i nterest expense of $16,318 for the 2004 taxabl e year.

Respondent al |l owed a deduction of $8,574.64 in the notice of
deficiency. At trial respondent allowed an additional deduction
of $1,425.77 in hone nortgage interest, |eaving $6,317.59 in
dispute. This latter anount represents petitioner’s deduction of
the nortgage points paid when he refinanced the nortgage on his
resi dence.

Cenerally, interest paid on hone indebtedness is deductible
by virtue of section 163(h)(2)(D), which provides that any
qualified residence interest does not constitute nondeducti ble
personal interest. Prepaid finance charges, to the extent such
charges represent deferred interest on a |loan, are generally
deducti ble over the Iife of the loan. Sec. 461(g). The term
“points” refers to a fee equal to a percentage of the total |oan,
generally paid to the lending institution to | ower the interest
rate. Points are considered prepaid interest. Kelly v.

Conmi ssioner, T.C. Menp. 1991-605.

Section 461(g) requires a cash nethod taxpayer to anortize

prepaid interest over the life of his loan, just as if he were on
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the accrual nethod of accounting. Kelly v. Conm ssioner, supra.

However, section 461(g) provides an exception which allows a
taxpayer to deduct his paynent of certain points if they were
paid “in connection with the purchase or inprovenent of, and
secured by, the principal residence of the taxpayer”. Sec.
461(g)(2). Points paid when the taxpayer refinances a personal
residence to obtain a lower interest rate, however, are not
“incurred in connection wth the purchase or inprovenent” of the
t axpayer’s residence; such points are not imedi ately deductibl e

and nmust be anorti zed. Kelly v. Commi ssioner, supra; Fox v.

Comm ssioner, T.C Meno. 1989-232, affd. w thout published

opinion 943 F.2d 55 (9th Cr. 1991).

Petitioner did not introduce any evidence to denonstrate,
and the record does not indicate, that his refinancing was in
connection with his purchasing or inproving his hone.® See

Hunt sman v. Conmm ssioner, 905 F.2d 1182 (8th G r. 1990), revg. 91

T.C. 917 (1988). Respondent is correct in determning that
petitioner may not deduct the points entirely in 2004.

Because petitioner is a cash basis taxpayer, he may anortize
prepaid interest over the life of the |loan. See sec. 461(Qq).
Anortizing the $6,317.59 in points over the 30-year termof the

| oan produces a $210.58 annual deduction. Although the record

5The Form HUD-1, Settlenent Statenent, which petitioner
introduced at trial indicates that petitioner used at |east sone
of the proceeds of the refinancing to pay off credit card debt.
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does not clearly reflect precisely when the refinancing occurred,
it is clear that the Form HUD-1 was printed Novenber 30, 2004,
and that the maturity date of the 30-year | oan is Decenber 1,
2034. Therefore, we conclude that petitioner is entitled to
deduct $17.55 in 2004 for 1 nmonth’s anortization of prepaid
i nterest.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




